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Access Living Program Committee
Meeting Agenda

Access Living
3rd Floor Conference Room
4:00 – 5:30PM, Thursday, January 16, 2020

Conference Call Number: 1-800-980-7487
Conference Call Participation Code: 46239741#

1. 4:00 PM- Call to Order (Chair Dobmeyer)
1. 4:01 PM- Roll Call and Introductions (Chair Dobmeyer)
1. 4:02 PM- Welcome (Chair Dobmeyer)
1. 4:03 PM- Approval of Minutes from Last Meeting (Chair Dobmeyer)
1. 4:05 PM: Civil Rights Department Updates (Walden)
4. Uber case update
4. City of Chicago case – Affordable Rental Housing Program
4. City of Chicago case – Homeless Shelters
4. Chicago Public Schools Case
4. Deakin Case Update
4. Discussion – The Chicago Police Department recently announced it is searching for an ADA Compliance Officer to ensure the department’s activities, policies, and procedures comply with the ADA. The position pays $70,000. The Compliance Officer will have no staff. What, if anything, can we do to strengthen the position and ensure its success?
1. 4:25 PM: Advocacy Department Updates (Smock)
5. Strategic HCBS/healthcare and transportation goals update
5. State/federal advocacy 2020
5. 14(c) Subminimum wage city effort update
5. Discussion – As Access Living looks ahead to spring advocacy at city, county, state, and federal levels in 2020, how can the Board most efficiently help develop our reach/impact with elected officials who represent us? Options could include networking, a specific event, or research/resource support. Bear in mind our strategic plan goals and overall advocacy goals/positions, as well as staff capacity. 
1. 5:05 PM: Independent Living Department (Feidt)
6. Colbert grant update
6. Compliance review update
1. 5:30 PM-Closing/Adjournment (Chair Dobmeyer)
Program Committee Meeting MinutesA

November 14, 2019.
In Person: Doug Dobmeyer, Andres J. Gallegos, Zachary Kordik
On Phone: Dale Spencer, Francine Bell, Mark Owen, Molly Walsh, Neil Hartigan, ShaRhonda Knott Dawson
Staff: Amber Smock, Daisy Feidt, Ken Walden, Jerome Palliser

Start Time: 4:02
I.  4:02 PM- Call to Order (Dobmeyer)
II.  4:02 PM- Roll Call and Introductions (Dobmeyer)
III.  4:03 PM- Welcome (Dobmeyer)
IV. 4:05 PM- Approval of Minutes from Last Meeting (Dobmeyer) (See Attachment A)
a. Motion to approve minutes (Owen)
b. Motion seconded (Gallegos)
c. Minutes approved unanimously
V. 4:05 PM- Civil Rights Department Updates (Walden) (See Attachment B)
a. Uber case update
i. Case briefs have been filed in the 7th Circuit, and the oral argument is scheduled, where lawyers from Access Living and Uber will argue on December 9th at 9:30am in the federal courthouse at 230 S. Dearborn.
1. The primary issue to be argued is whether or not Access Living as an organization has the ability to enforce Title III as written. The district court believed we did not, and we appealed that decision.
2. The secondary issue is Rahnee Patrick was dismissed out of the case, and we are arguing that she should be back in.
3. It is unknown when the decision will be issued, but the court is giving each party more than the usual number of minutes to argue, which suggests they are interested in the issue.
a. Since they are allowing 20 minutes to argue, and it could have a huge impact on cases moving forward, what are we doing to make sure we have the best arguments possible? (Feidt)
i. We are co-counseling this case with Much Shelist, and the brief. I suspect we will set up practice sessions where people pretend to be judges and ask hard questions of the person – Steve Blonder of Much Shelist – who will argue our side. There is usually a panel of three circuit court judges. We will be prepared. (Walden)
ii. This is high stakes for Uber too, so I bet they are going to pull out stops to try to get the decision they want. (Feidt) 
4. You have said this is the first case of its kind in the country? (Dobmeyer)
i. This is the first time that a district judge has found that Uber is covered by the ADA, which is the good part of this decision. They are covered under two provisions of the ADA: the one that covers generic public accommodations, and the one that covers travel services. (Walden)
5. I think Daisy and I are planning to come and watch. (Smock)
i. We talked about whether or not to bring a lot of people to make a community showing, but our co counsel feels strongly that we shouldn’t do that. (Walden)
6. Do we know who is arguing on behalf of Uber? (Gallegos)
a. It’s probably the main person who penned the brief. (Walden)
7. What time is the case? (Dobmeyer)
a. 9:30am on December 9th.  (Walden)
8. Daisy, did you want to be part of any of those prep sessions? (Gallegos)
a. I think that would be good. This is an area where Marca was more directly involved in the past, but given that she’s not here, I think that would be good. (Feidt)
b.  City of Chicago case – Affordable Rental Housing Program
i. There is not much to report. Previously the city filed a motion to make the case go away, which was denied. Now we are in the discovery portion. The main judge, Dow, transferred the case for discovery purposes to Judge Cole. He put pressure on the city to produce, and recently (2 days ago), there was a status conference. The judge is basically ordering the city and ourselves every two weeks to have a status to move this forward in a structured way, because we’ve been very frustrated over the city’s lack of production of documents, and lack of agreement of what properties are covered by the lawsuit. We think there are about 800, and we thought we had an agreement with them previously that there were at least 400 properties. Now the city is saying they can’t agree to anything. We went before the judge and argued hard that they are slowing the process, and the judge has now ordered we will meet every two weeks with a status, and in between each side is writing a status report for discovery.  (Walden)
1. Where are we within that two week window? (Gallegos)
a. We just had that meeting two days ago, so the next one is December 2nd. (Walden)
i. Did anything productive come out of that status? (Gallegos)
1. That was the productive thing itself. The City has complained that it is a very difficult process for them to identify all of the units in the city that receive federal financial assistance, which is a predicate to being covered by the statute. They have several departments where they have to get information, some information old, offsite, or not electronically stored. Hopefully we will see more movement. (Walden)
2. We talked at one point about approaching the mayor? (Gallegos)
a. We did that this week. On Karen’s advice we sent a letter addressed to the mayor through the chief of staff, and also physically sent a letter on Monday. We haven’t heard anything. (Feidt)
b. Did we give a follow-up date or was it an open letter? (Gallegos)
i. We did not give a date, but said it was in their best interest to engage in settlement discussions. I think Ken and I should talk, but if we haven’t heard back by next week I think we should follow up. (Feidt)
3. There is a lot of discussion right now on the Chicago Low-Income Housing Trust Fund and their work being boosted to include more affordable housing, and part of that is that they have identified new funding streams. When there are new developments, either the developer puts some units in the development, or they put it into a fund. For instance the situation with Children’s Hospital is redeveloped now into both rental and condominiums. My understanding is the developer paid into the fund, and it would not be remiss to think it in the $2 million range. That could go to places like Woodlawn or the west side. I think it would be great if discovery would pick up those dollars, because in some ways that is where the new money is in Chicago for the development of affordable housing. There’s not a lot coming from HUD. I think Pritzker’s going to do better than Rauner. Just giving you some ideas on where you may want to probe. I think there were about 2,900 units. It’s not an insignificant amount of money. (Dobmeyer) (Update: Subsequent to this meeting, Doug has learned there are an unspecified number of rental units available for lower income people in this new development) 
c. City of Chicago case – Homeless Shelters
i. Regarding inaccessibility of homeless shelters, we had a disappointing decision. This was a case of an individual consumer represented by Access Living, the Chicago Coalition for the Homeless, and private pro bono counsel Porter Wright. The goal was to make shelter system accessible overtime, which they are not currently. City filed a motion to dismiss, and district court Judge Gettleman issued decision and said yes, the shelter system is not accessible, but this particular consumer lacks standing to bring forth a claim to reform/fix the whole system since they are currently housed and not at risk of being homeless. (Walden)
ii. Her case will settle with a generous offer of $25,000 in damages. We will get attorney fees as well, but we are looking for alternative ways to bring a similar case. We will try to find another plaintiff. (Walden)
1. Upgrading shelters is a money issue, and if Chicago can identify other sources. Can any of the money collected from developers that I mentioned before be used? (Dobmeyer)
2. I’ve done work for HUD, and they have emergency shelter grants, given to Chicago, and sent to specific shelters. In the block grants money goes to shelters, but is also supposed to have money set aside for people with disabilities to be placed elsewhere if the location isn’t accessible. The shelters often don't know about this, and the CDBG (Chicago Community Block Grant) is taking the money set aside and sometimes using it for family emergency housing. I don’t know if that information helps or not, but I wanted to share that. (Dawson)
a. What we want to do is avoid the problem to begin with so they don’t have to be relocated. (Walden)
b. Most of the emergency shelter grants are in churches and places that I think predate the accessibility building laws, which is why they added that provision to begin with. I can get language and verbiage if you are interested. (Dawson)
i. I wouldn’t mind that information, and I’d share it with the team. (Walden)
3. There is a person at HUD, Dan Burke, who I think could be very helpful on this. He could at least give you the name of someone within HUD to talk to. (Dobmeyer)
a. They also have leverage over the shelters, so that may be good. (Dawson)
d.  Chicago Public Schools Case
i. We have a case against Chicago Public Schools (CPS) on behalf of a family with a child who is going to a Montessori CPS school. The school’s building is not fully accessible to her. She can get in the building, but getting to upper floors is very challenging. We filed the case because we asked CPS to modify the building or accommodate her by installing an elevator, chairlift, or moving her classrooms to lower floors. CPS said no, so we filed a federal lawsuit. The City’s position is that it claims to have already reached “Programmatic Accessibility” in their educational system. About half of their schools are accessible, and there is another Montessori school near her she could attend. We argue that just because CPS may have reached the 50% threshold does not mean if there is a reasonable accommodation request, they do not have to provide it. This school is unique. That case is on summary judgement, with both sides filing briefs. We will see what happens. (Walden)
e. Disparate Impact Policy Work
i. The current administration is trying to roll back civil rights, and doing so in the housing context too. There is a legal theory that plaintiffs have used for decades to force reform through the court: Disparate Impact Rule. Even if on their face certain banking and financial rules are somewhat neutral, if there is a discriminatory impact, like a loan process that does not intend to discriminate, but in practice does, and shown through statistics, we want to address that to protect civil rights. HUD has proposed rule to roll that back. (Walden)
ii. The National Fair Housing Alliance led a nationwide effort to get comments against HUD's plan. We were part of that effort and submitted comments along with help from other local organizations. Senators Duckworth and Durbin oppose this rollback and submitted comments to HUD. The goal was to get 100,000 comments, and all told 45,000 comments were submitted with most in opposition. We hope this has an impact. Either we will convince HUD, which is unlikely, or slow down the process enough that hopefully by the time they start moving on this it will be November and we will potentially have a new administration. (Walden)
1. That’s an optimistic point of view, and I hope that it’s true. (Dobmeyer)
VI. 4:33 PM- Advocacy Department Updates (Smock)
a. Contract Lobbyist Status Update
i. We’ve talked about this at past meetings. The lobbyist and I are currently in the process of developing a plan for spring 2020 legislative needs. I’m also talking with my staff on which pieces need to be included. The priority is to develop opportunities for state funding by either expanding or invest in new programs. We are building out Access Living led initiatives like Community Emergency Supports and Services Act (CESSA) for people with disabilities who are experiencing crises. Within the next few weeks I will sit with Daisy and discuss the lobbyist contract.
1. You are in discussions right now on how to handle the next spring session? (Dobmeyer)
a. We are assessing what our work is going to look like, and use that as a basis on whether or not it would make sense to maintain a lobbyist. I would also add that Marca was a proponent of using a lobbyist to find additional funding. I am not sure this particular lobbyist is the right person, but that will all be part of the assessment. (Feidt)
2. So the additional funding might be from what kind of source? (Dobmeyer)
a. There has been proposals from Centers for Independent Living (CIL) to increase funding. We have been flat or decreasing for over a decade, and given the Pritzker administration, we could actually get funded. Sometimes there are other opportunities such as veterans or housing. We don’t have a good handle on all the possibilities available, and it may be a reason to have a lobbyist. (Feidt)
ii. The more conservative approach is to sit on the sidelines and watch other people play. Is there a discussion on not having a lobbyist? (Dobmeyer)
1. Yes. That is what’s in the budget currently. The current contract extends until December. We have had periods when we haven’t had a lobbyist. The question Amber and I will discuss is if we are getting our money’s worth out of that specific person, or can we find another one? Or if Amber and her staff can take those responsibilities on. (Feidt)
2. You have to have the right person for the job. And I have made this argument ad nauseam, but I don’t think Access Living can afford to not have a lobbyist. Also, I think it may be a good idea to have members of the Board who have a good grasp be part of that discussion. (Dobmeyer)
3. You have brought this up before, and it’s a valuable perspective. However in terms of what we’ve spent and what we can clearly see we’ve gotten in return, I’m not clear there has been enough value there. (Feidt)
4. I’m not making the argument that Access Living isn’t capable, however things fall through the cracks and that’s what I’m concerned with, if we don’t have someone representing our viewpoint in Springfield. (Dobmeyer)
5. The lobbyist has made that argument, and I think it’s true. It’s a question of how much we are spending. (Feidt)
6. Having worked with lobbyists, I think the focus you and Amber have to evaluate is “do we have the right person, or do we have a staff member who is able.” (Owen)
7. If there is some way a small group of us could do a return on investment, I am happy to do that. I am sure there are a lot of factors to consider. (Walsh)
b. Summit Work on Disability and Immigration
i. We are looking ahead to the Immigration and Disability Task Force which is kicking off next week with 20-25 people interested in attending the meeting. Some discussion items at this initial meeting will include what happened at the Summit, what was the action plan, and which things in the next year are achievable. (Smock)
c. Education Policy efforts (See Attachment C)
i. I included a memo at the time CPS was experiencing their strike. Right now I think people are looking at the collective bargaining agreement with CTU and Special Education aides. Currently our education policy analyst is focused on developing comments that CPS wants inputs on. She is taking a short vacation then jumping back in at the start of the new year. (Smock)
d. MacArthur Paper on Disability and Jail Incarceration (See Attachment D)
i. I am happy to say that we have a launch date for the white paper of Wednesday December 4th. I am working with Bridget, and MacArthur’s contract PR firm M+R which is making pitches to media outlets. The paper was originally scheduled to launch mid-November, but MacArthur had another group separately launch another paper, and we got moved back. Once the paper is launched, it will be our segue to the next phase of our grant work. (Smock)
ii. We have applied to MacArthur to continue the work for the next two years, and got that position. We were just notified that we have won that grant. We will convene working groups at the county and national level talking about people with disabilities and how to reduce jail incarceration. There will likely be papers to come out of these groups, but not as long as the sixty page paper that will be released next month. (Smock)
iii. Elesha, who was working on the paper, is opting to move on to new opportunities once this phase of the project is complete. Her last day will be December 6th. We will hire a new staffer for the next phase. (Smock)
iv. How much money is that renewal? (Gallegos)
1. $350,000 for two years I believe. (Feidt)
v. Do you have a copy of the report? Is it finalized? (Dawson)
1. It’s close, but we don’t have it quite yet. (Feidt)
2. I’m looking at the summary, and it seems there are some big gaps in terms of advocacy stuff that I’ve been doing, and I’d love to see it before submission if that’s possible. (Dawson)
a. We don’t have the final designed copy, but we do have a finished paper at this point. I think we’re past the point of people providing feedback, but this is just the first phase. The next phase is doing something with the issues we have uncovered, and I think that would be a very good place for your input. We’re hoping the policy groups will result in changes. (Feidt)
3. That’s my concern. One thing specifically is the home community of the inmates and people who have disabilities. The group level stuff that is necessary before any meaningful policy change can happen. It may be in that paper, but I would really like to look at it before the next stage, because this is a personal area of policy advocacy that I work on. Some were self-reporting, but the county reports on who gets medication, so we could compare those? The answers to my questions may be in there, but I’d like to look prior to a date of saying “this is our paper.”  (Dawson) 
4. There are two things here. We are past the point of being able to give input on the paper. It has been reviewed by a copy editor and it’s off to a designer. That absolutely does not mean though, and I didn’t mean to imply if that’s what I said, that the paper is going to be the only thing used to do the actionable items moving forward. I think it would be incredibly helpful to have your input there. I think we’re moving into the more important phase of this project, where we’re hoping to actually make changes. (Feidt)
5. I know there were people on staff who were a part of it, but who were the community members? Can you send me the racial economic breakdown of the people who put in the information to this report? Because that’s really important. (Dawson)
6. Sure. (Feidt)
e. Joint Discussion Question - As part of the one year planning project for the MacArthur Safety and Justice Challenge, Marca and Advocacy staff worked to build a relationship with the Cook County Sheriff’s Office (CCSO) for the purpose of touring the jail and securing data about people with disabilities in the jail. Per a meeting with Sheriff Dart at the beginning of September, the Sheriff was willing to share disability data with us, but his staff said an MOU would be necessary. However, this MOU contains an indemnification clause that we find problematic. We are too late in the drafting of the paper to be able to include any data from the CCSO, but we would like that data for the hopeful renewal of the grant. That renewal would be for two years and would include starting a cross-disability working group at the County level, focused on reducing jail incarceration of people with disabilities. The data would be extremely useful in that effort. We’d like to discuss how to continue working with the CCSO to secure the data and hopefully see a commitment to making it public.
i. I want to point out that CCSO publishes a monthly report providing a breakdown of how many people are incarcerated in Cook County jail at a certain point that month (racial, gender breakdowns, etc.), but none of the data includes any disability flags. Therefore, we don’t know how many people have physical disabilities, or who are blind or Deaf. This is why we brought this up to them and asked if they can share that data with us. It turns out there are two sets of data. The Sheriff's Office maintains files for people in jail (and bear in mind that some disability categories rely on self identifying), but Cermak Hospital keeps medical records, and they have disability data, but they argue they can’t share because of HIPAA protections. The Cook County Board has oversight over the Cook County Health and Hospital Systems, which controls that dataset. This means there are two different sets of data about people with disabilities in Cook County Jail, with different parameters. It is hard, if not impossible, to get the whole data picture. So this situation is frustrating for Access Living, and if the Sheriff’s first reaction with data sharing (with Access Living or the public) is an MOU with an indemnification clause, we need to work through this. Maybe one of the attorneys here could help? (Smock)
ii. In general, it is a requirement where Access Living indemnify the CCSO and any other identified entity or persons from any claims, damages, etc. that may arise because of the data. So if they get sued or sustain a measurable loss, the indemnifier would have to pay for the amount of that loss. My question though is what specifically did we ask. (Gallegos)
iii. I read it and didn’t see an issue, but Andres is right. The way I read it, if we take data and do something bad with it, we’re going to indemnify them from anything we screw up.  (Owen)
iv. I read it more broadly than that. If the County is sued over something it has produced or something we produce, this provision – it seems to me - requires that we cover the County’s costs to defend against the action and to cover any damages, fees, etc. that a court could order the County to pay. (Walden)
1. But it says all the claims by Access Living. It doesn’t say anything they do, by what we do. I think it’s specific, but if it’s not specific enough, I think whether or not pursue it, we ought to redline it and offer something that makes it more clear. (Owen)
2. We did, and they are not agreeing to take it out or amend it in a way we felt comfortable with signing. We have done back to it, and they said it’s standard. We theoretically could get the information through a FOIA request, but we’d like their involvement moving forward. (Feidt)
3. Did they articulate what their concern was? (Gallegos)
a. I think they said they have always had this language in the MOU and are not willing to take it out. (Feidt)
v. Going back to the hospital data, under HIPAA if we leaked out protected health information, they’re saying they do not want to be held reliable. I understand why they would want this. I thought it was clear and narrow, but if Ken thinks it’s not, how do we get this clear? Maybe a double indemnification? (Owen)
vi. Also whether or not we have insurance that would cover this. If it is insurable, it also may be a good factor. But I would much prefer it narrowed down or reciprocal. Most places have boilerplate provisions, but we have to make a decision internally of can we live with this? If it is insurable and covered? If it is narrowed or made reciprocal? (Gallegos)
vii. In business, the health plans I came from always had something essentially for insurance, errors of omissions insurance. (Owen)
viii. The HIPAA information should be unidentified regardless to make it easier for them. (Gallegos)
ix. Our goal was to have specific snapshots during periods of time. Bearing in mind the paper launch, and this has been pending, I feel some urgency in getting back to them before the paper launches… To give them a heads up that we’re launching the paper but still want to work with you. (Smock)
x. Even if we haven’t made a final decision, we can always get back to them and say we’re not going to include this in the paper, but we’d still like that information. (Feidt)
xi. The data isn’t for the paper right now, but I want to be able to conduct a conversation with the Sheriff’s office with integrity. Also Tom Dart told his staff to work with us. So the MOU was from his staff, so I feel some obligation to close the loop with the MOU. (Smock)
xii. I have a friend who just started working for him [Sheriff Dart]. Would that be helpful? (Dawson)
xiii. That would be very helpful. (Smock)
VII. 5:012 PM - Independent Living Department (Feidt)
a. State Compliance Review Prep Progress
i. The compliance review is going well from what I can tell. At the end of January we have a static compliance review looking at nonfinancial parts and doing a deep dive in client file compliance. The last time we did very well overall, but found some issues. Since then we have put in better measures. Our data integrity specialist, Andrea, is going through every single file. (Feidt)
1. What percentage do they look at? (Dobmeyer)
a. Out of 2,000 files they will look at maybe 10-15, but our goal is to ensure every file is in line. Brenna is helping make a compliance book, and we will reach out to board members for assistance. (Feidt)
b. Independent Living Director Transition Update
i. Unfortunately our new director of Independent Living resigned. That was incredibly disappointing, as she obviously continued to look for other opportunities. (Feidt)
1. Was it a money issue? (Dobmeyer)
a. She said it was not, but when I did a mini exit interview, she said she couldn’t say a bad thing about Access Living. (Feidt)
ii. Given where we are organizationally, I’ve made the decision that, at least for now, we’re going to leave that position open. I feel like we can hold that longer once we have a new CEO in place. (Feidt)
1. Does the absence have any impact in the state compliance review?  (Gallegos)
a. That’s a good question. I don’t think so. (Feidt)
2. Of the three managers, is there one who could speak on the department’s behalf in case? (Gallegos)
a. Let me give some thought to that. (Feidt)
c. Discussion Question- DHS has released a Request for Applications for the Colbert and Williams consent decrees (including the work we have been doing for many years to find housing and offer day of transition services for class members moving out of nursing homes). Daisy will discuss the pros and cons of this RFA and would like the committee’s feedback on how best to move forward.
i. The new system they would like to put in place, the pilot project, includes organizing to apply to do every service from outreach to evaluation to developing service plan to doing housing to post transition services, and that would be for both Colbert and Williams. As a “prime”, you could subcontract with other agencies. So what Access Living is struggling with right now is whether or not we want to apply to be a Prime or a Subcontractor. (Feidt)
ii. We have contracted with a former associate to figure all of this out, as well as ideas for other agencies to partner with. Right now it seems we will be most likely to apply to be a Subcontractor for the Colbert aspect. (Feidt)
iii. Do we know what number of Primes will be selected? (Gallegos)
1. No. We apply with a certain number of specific geographic areas. They could potentially select five Primes to serve a certain area, or one. (Feidt)
iv. As a Prime submitting an application are you required to identify your subs? (Gallegos)
1. Absolutely. (Feidt)
v. Can we withdraw at any point? (Gallegos)
1. I think there is a very good possibility we’re ramping up a little bit, or ramping down or potentially not doing the work, which is not likely but a possibility. (Feidt)
vi. Is there an aspect of the decision making around Colbert/Williams that a lobbyist could play a role in? Is this all one state department or multiple? (Dobmeyer)
1. One benefit is that as of right now it is just DHS. We’re in close contact with a lawyer on Colbert, who has been a good advocate. (Feidt)
vii. To the extent that we are held in high regard, they may want you more than you know because if you’re part of their bid they’re much more likely to be selected, and the state would be more likely to select. (Owen)
1. I think the state would see it, as would DHS, if they ended up with a system without Access Living at all. (Feidt)
viii. I don’t know how they would treat this, but if you withdraw you could be excluded from the program for up to five years, so I would verify the state’s position because I don't know if they’re doing that here. (Owen)
ix. This sounds like a very thorny jigsaw puzzle, but to the extent we’re thinking what organizations to be a sub for, is our confidence in the prime. (Walden)
x. So for this issue you’re the point person? (Dobmeyer)
1. Yes. (Feidt)
8.                  5:30 PM-Closing/Adjournment (Chair Dobmeyer)
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MEMORANDUM

TO:		Program Committee

FROM:	Ken Walden and Charles Petrof

RE:	Update on Uber case, City of Chicago case (Affordable Rental Housing Program) case, City of Chicago case (Emergency Shelters), CPS case, and NEW Deakin case 

DATE:	January 3, 2020

_____________________________________________________________________________

Uber – Federal Court

On December 9, 2019, the 7th Circuit Court of Appeals heard oral argument on our appeal. We appealed the lower court’s decision denying our Motion (request) for Leave (an opportunity) to Amend our Complaint to address the judge’s previous ruling that Access Living, as an organization, and Rahnee Patrick, as an individual, could not be plaintiffs in the case.

Both sides were given 20 minutes to argue, a substantial amount of time in the 7th Circuit. The three judge panel consisted of Judges Rovner, Easterbrook and Scudder. Questioning was sharp on both sides, but it is probably dangerous to assume too much about the outcome from the questions. We now wait for the panel to issue its written decision.

City of Chicago (Affordable Rental Housing Program) – Federal Court

As reported previously, the parties have moved into the discovery phase of litigation, which is the sharing of information with each side via formal written requests for information and interviews with potential witnesses. 

District Court Judge Dow referred the parties to Magistrate Judge Cole for help resolving discovery disputes. We have been before Judge Cole a handful of times, but became concerned that he was defining the scope of discovery in a manner inconsistent with Judge Dow’s directives. Accordingly, we filed with Judge Dow a motion to define the scope of discovery to help get everyone on the same page about the scope. The motion will be considered and a hearing set after Judge Dow considers the papers that are filed.   
  
City of Chicago (Housing Shelters) – Federal Court

We settled our lawsuit alleging plaintiff Laura Martin was denied access to City of Chicago homeless shelters because the shelters are inaccessible in violation of Title II of the ADA. The settlement provides monetary damages to Ms. Martin and reserved for later the question of the appropriate amount of attorneys’ fees for plaintiff’s lawyers. Since our last report, led by the law firm Porter Wright, which has worked on this case pro bono, we have been negotiating the amount of attorneys’ fees with the City. If negotiations are not successful, Judge Gettleman will award the amount of fees he believes is appropriate.

Because this case settled without an order requiring the City to address the accessibility of its shelters, our partners at Coalition for the Homeless and the advocates in DRACH are working to identify other homeless individuals currently being turned away from the City shelters because of their disability.

Chicago Public Schools – Federal Court

We represent a CPS primary school student and her mother in their demand for installation of an elevator in the student’s school, which the student needs in order to make the school accessible to her. 

On December 17, 2019, we completed briefing on our motion for summary judgment. Our motion argues that CPS violated the ADA in two separate ways. First, we argue the CPS school selection process discriminates against students with disabilities because only half of the schools available through that process are physically accessible, giving students with disabilities half the choices enjoyed by students without disabilities. Second, we argue CPS should be required to accommodate our client’s disability because installing an elevator at one of its schools would not fundamentally alter CPS’s activities. In furtherance of this second argument, we stress that for a district the size of CPS, the cost of an elevator is dwarfed by its general activities, even in years of great financial hardship.

Also on December 17, 2019, CPS completed briefing its own motion for summary judgment. The CPS motion argues CPS’s offer to transfer our client to a different school that operates in an accessible building is all that is required for compliance with Section 504 or the ADA. CPS further argues that transfer to an accessible building has been ruled to be a sufficient remedy under the Individuals with Disabilities in Education Act (IDEA). 

The Judge in our case will now consider whether the ADA provides different protections than the IDEA in situations like ours. A decision is expected this summer. 

Deakin Case – Federal Court

In December, Access Living and the law firm Relman Colfax filed a fair housing complaint on behalf of a family that wants to modify an historic home in the historic neighborhood of Old Town to make it accessible for their 14-year-old daughter who uses a wheelchair. Namely, the family desires to create an accessible entrance, garage, and small living space in the rear of the building, install an elevator from there to upper floors, and make other accessibility improvements. Sadly, the family’s effort is opposed by a group of neighbors who comprise the Old Town Triangle Association (OTTA), who claim the modifications will compromise the historical nature of the neighborhood and home, even though a number of historical preservation organizations have approved the family’s plans for the home. The complaint alleges the OTTA’s actions violate the Fair Housing Act, including the provision that prohibits coercion, intimidation, threats, or interference against someone who exercises his/her housing rights.

You may recall we previously helped this same family win approval for its planned modifications from the Chicago Zoning Board of Appeals (ZBA). Unfortunately, the OTTA appealed the ZBA’s decision to the Circuit Court (state court), and that case remains pending in that court. Access Living, as an organization, successfully intervened in the state court case to stress the fair housing implications of the case, and will urge the court to uphold the ZBA’s decision.

Accordingly, and in summary, we continue to advocate on the family’s behalf in the state court case, but also co-filed the new case in federal court.













To: Access Living Program CommitteeC


From: Amber Smock, Director of Advocacy, Access Living

Re: Advocacy Strategic Plan Update

Date: January 8, 2020

We are now past the six month point of the current three-year strategic plan. The Advocacy Department is primarily responsible for progress on two strategic plan goals, one related to transportation and the other related to healthcare/home and community based services. The brief updates for both are as follows:

1) Defend and improve existing transportation options and ensure new mobility options, both public and private, are fundamentally accessible to PWD. 

-A job description has been developed for a transportation organizer. Development staff have begun evaluating grant opportunities and exploring potential donor/sponsor opportunities to fund this position. Staff have also evaluated organizations that have a comparable position to see how they are funded. 
-Staff are supporting national efforts to build a transportation advocacy coalition to support national work on areas such as rideshare, paratransit, trains and more. The key gap is need for organizing support.
-Staff are closely tracking a federal highway funds bill which has passed the U.S. Senate and is now in the House, which could provide funds for increased transit access.
-Policy Analyst Adam Ballard served as a panelist at a Metropolitan Planning Council event focused on accessible transportation in December, the first of its kind for MPC. This was well attended by policymakers including state legislators.
-Staff continue to serve on the CTA’s ADA Advisory Committee.

2) Preserve existing access to current healthcare options and ensure new healthcare initiatives are accessible, nondiscriminatory, and inclusive of needs of PWD.

-The Colbert consent decree implementation plan has been revised as of the end of June 2019; this plan addressed our original goal of working to identify barriers to serving Colbert class members. The State is currently working to budget for and coordinate compliance efforts, including continued work with Access Living to do moves. 
Consider best way to empower consumers to engage in and get services through HSP
-Amber Smock was named to the Illinois Medicaid Advisory Committee (MAC) and has attended two meetings so far; working to address process issues and begin activating grassroots engagement.
-Staff held a Town Hall in December to start building a campaign on reducing drug prices. Staff are also collaborating with coalition partners actively working on legislative efforts to improve drug prices.
-We have also been supporting national legislation on Complex Rehabilitation Technology coding; we need to pursue more advocacy at the state level.

Note that we have been doing additional work related to the second goal, but they are outside the specific guidance in the strategic plan. This additional work includes building federal support for home and community based services, and collaborating to support partners in the developmental disabilities field aiming to improve funding for community based services. Access Living is also monitoring the progress of the Texas vs US lawsuit regarding the Affordable Care Act.








































To: Access Living Program Committee
D

From: Amber Smock, Director of Advocacy

Re: Brief Federal/State Advocacy Outlook

Date: January 8, 2020

2020 will be a key year for disability advocacy on a variety of fronts. While it is both the 30th anniversary of the ADA on July 26, and the 40th anniversary of Access Living, it is also a year that provides opportunities for the long term strength of our community.

First, a range of disability advocates nationwide are working to turn out voters with disabilities for elections this year, as well as working within campaigns to educate candidates in a range of offices on how to engage with disability voters. 

Also, disability community members across the country are engaged on Census 2020 count efforts to make sure that ALL people with disabilities are counted. Disability is a specifically designated hard to reach group. Daisy serves on the statewide Census 2020 committee and Adam Ballard has also been heavily engaged on this effort.

While we are certainly looking to state and federal legislative efforts, this work as well as the civic engagement and census work are ways to build our community’s ability to act together in preparation for our national dynamic after the November 2020 election. Regardless of the outcome, it will be important to build our community’s strength to handle both work that will not be impacted by the election, as well as increased demand on capacity caused by the federal election results. If the current White House administration remains, we expect an evolution in the erosion of disability rights through federal policy. If the administration changes, we expect a fair amount of upheaval during the transition, for which we will need to be prepared with priorities.

We also expect that at the local, state, and federal efforts, there will be a variety of new announcements and initiatives related to celebrating the 30th anniversary of the ADA. Access Living is in conversation about some possibilities locally and at the state level, but these need time to mature.

The Illinois legislature will go into session later this month. At the state level, some of the spring advocacy priorities may include:

Introduction of Access Living’s updated version of a bill to develop non-police emergency response options for people with disabilities in crisis
Introduction of a bill to create a Taskforce to increase accessibility at our State Capitol
Support of increased state funding for Centers for Independent Living
Work on legislation to address the use of seclusion and restraints on students with disabilities
Support for bills to Improve access to affordable prescription drugs
Support for immigration efforts that would improve the lives of people with disabilities
Opposition to a potential aid-in-dying/assisted suicide bill
This list is subject to additions and changes as the legislative session progresses.

We are also supporting the Advocacy Committee of the Illinois Network of Centers for Independent Living, which will have a retreat on January 22. We expect to support the Committee’s efforts on a legislative breakfast in Springfield and a rally day, as well as potential group grassroots advocacy trips to Springfield as usual.

At the federal level, we continue to monitor attacks on the Affordable Care Act, and to collaborate with groups nationally through Disability Power for Community Integration. We are also in the process of pushing back attacks on fair housing rights. Key national legislative efforts we support include:

Reauthorization/permanent authorization of Money Follows the Person
Introduction of the HCBS Infrastructure Act
Support for the Disability Integration Act
Support for the disability/disaster bills REAADI and DRMA
Support for the Transformation to Competitive Employment Act 
Formation of a disability office inside the U.S. Department of State

This memo is an attempt to provide a brief summary of our efforts and outlook at this time. Advocacy capacity and efforts are subject to change throughout the year. We are feeling energized and ready for a new year of achievements. Questions may be directed to Amber at asmocvk@accessliving.org. 








To: Access Living Program CommitteeE

From: Amber Smock, Director of Advocacy
Re: City of Chicago 14(c) phaseout developments

Date: January 8, 2020

One of the many layers to expanding equity for workers with disabilities has to do with whether all workers with disabilities can benefit from the standard minimum wage. For decades, Section 14(c) of the federal Fair Labor Standards Act has allowed the use of federally approved certificates allowing employers and/or providers to pay less (often FAR less) than minimum wage to disabled workers, primarily in segregated settings. The actual work performed by these workers varies widely. Advocates call this less-than-minimum wage the sub minimum wage.

Professor Samuel Bagenstos, formerly the Principal Deputy Assistant Attorney General for Civil Rights at the U.S. Department of Justice, has stated that Section 14(c) “itself discriminates against people with disabilities, reflects an overprotective policy toward them, and encourages segregation and relegation to lesser jobs.”[footnoteRef:1] This essentially sums up the view of advocacy work done in the last ten/fifteen years to phase out the use of 14(c) certificates nationwide. The U.S. Department of Labor maintains a public list of providers/workplaces that use 14(c) and pay disabled workers less than minimum wage; some of these places are in Illinois. [1:  See “The Case Against the Section 14(c) Subminimum Wage Program,” Prepared for the National Federation of the Blind by Samuel R. Bagenstos.] 


In Congress, the primary focus of effort to phase out the subminimum wage for people with disabilities is the Transformation to Competitive Employment Act (TCEA).[footnoteRef:2] This federal bill would phase out the use of 14(c) over a period of years and incentivize the development of community integrated employment with at least minimum wage for workers with disabilities. Indeed, a range of providers are already in the process of converting their employment models, including some here in Chicago. [2:  See https://edlabor.house.gov/imo/media/doc/2019-01-29%20Transformation%20to%20Competitive%20Employment%20Act%20Fact%20Sheet.pdf.] 


Past state-level efforts to phase out the sub minimum wage have included efforts to pass the Dignity in Pay Act, which would phase out the sub minimum wage over seven years. Access Living supported this effort. Opposition came, as might be expected, from nonprofit providers that employ disabled workers at less than minimum wage, for whom increasing wages and eliminating segregation would mean revamping their business models with resources they didn’t have.

Over the course of the summer and early fall, Access Living learned that Chicago area labor and family advocates were planning to ask that the City of Chicago phase in a $15 per hour minimum wage increase on a more expedited schedule, as part of Mayor Lightfoot’s first city budget package. We pointed out to allies that past efforts to increase the city minimum wage left out the 14(c) sub minimum wage paid to workers with disabilities in the city limits. Our allies, after some research decided to included disability sub minimum wage as part of their asks to the Mayor.

With backup from the Mayor’s Office on People with Disabilities (MOPD) and the Department of Business Affairs and Consumer Protection, Mayor Lightfoot agreed to this as part of her proposal. The language as originally written did not have exemptions for religious organizations; however the final language did. The final language also called for a four year phaseout which appeared achievable given the number of actual such positions in the City. MOPD and DD advocates also committed to follow up by helping impacted persons find integrated paid opportunities for work if they wanted.

The final package passed on November 26 with a strong presence by disability advocates in City chambers. While the overall package had opponents and supporters, overall we felt that getting the city phaseout included was an important and strategic victory and first step towards holding the State accountable for phaseout. On January 6, MOPD convened a small group meeting to look at next steps towards developing job opportunities and increasing provider funding so that this can be achieved within the four year window. Chicago has now joined Seattle, Denver and Maryland on the road to minimum wage at least for all workers.

It should be noted that this effort was supported by Access Living as a “special project” given that our advocacy team currently does not have an employment policy analyst or organizer; however, phasing out the sub minimum wage is something we have long supported as a civil rights issue for people with disabilities, hence this investment of our time and energy.


1

image1.jpg




